
The International commission “Euskal Herria Watch”


The “Euskal Herria Watch” international commission, made up of lawyers from various countries, had the opportunity to follow the trial against the Basque youth organisations Jarrai, Haika and Segi, part of the joint 18/01 and 15/02 proceedings.

This report contains a summary of our main concerns, based on the monitoring work carried out as well as a series of conclusions regarding this particular trial.
The accusation

The public prosecution is accusing 42 young Basques of involvement in a terrorist organisation. The representative of the Victims of Terrorism Association (AVT), acting as the private prosecution, believes the defendants have also committed a crime of genocide. According to the charges, the defendants were members of the Basque youth organisation JARRAI or the organisations that substituted it, HAIKA and SEGI, which in turn would be part of ETA.

The right to a defence

The defence was only informed of the beginning of the court trial with a few days notice. This is a considerable obstacle for the defence and a violation of article 6(3b) of the European Human Rights Convention and article 14(3b) of the International Civil and Political Rights Agreement. These articles state that defendants have the right to time enough to prepare their defence. In addition, the defendants that were in jail were dispersed in distant prisons throughout the Spanish state, which is a severe obstacle in order to prepare a proper defence.

The defendants and witnesses who wished to speak in Euskara (the Basque language) had no qualified interpreters available. Translations were extremely inefficient and faulty and at times even blatantly incorrect.

Police witnesses are automatically considered to be protected witnesses, which means they cannot be seen and are only identified with a number. The defendants and the public can only hear them with difficulty, but they cannot see these witnesses. The argument given is that the defendants are charged with crimes of terrorism and therefore this raises security issues for the said witnesses. The courtroom setup is designed to guarantee this anomaly, whereby protected witnesses can be heard but not seen.
This is a violation of the right of defendants to recognise the witnesses.

The defence is only allowed limited contact with the defendants, who are kept in a safety cage (a bullet-proof glass tank). This is a violation of the right of the defence to have contact with the defendants throughout the trial and thereby to set the line of defence.

A collective accusation

Throughout the hearing not a single allegation containing concrete, individualised facts was put forward. Everything seemed to indicate that the prosecution intends to prove this case on the basis of the generic participation of these youths in groups which were made illegal, and insinuations about activities by these groups which might be characterised as illegal, rather than on the basis of proof of the defendants’ individual participation in criminal acts. With no individual charges of criminal behaviour, the construction of a structural link between JARRAI, HAIKA and SEGI on the one hand and ETA on the other is more than doubtful.

Poor quality of the evidence concerning links between the organisations: 
In order to prove the case against these youths, the state has the obligation to establish the link between ETA and the Basque youth organisations, the latter having operated openly and in a state of complete legality. In order to do this, the state brought evidence about the Koordinadora Abertzale Socialista, KAS, in which the organisation Jarrai played a part at one point in time. The idea is to prove links in a chain: Defendant A participated openly in Segi; Segi is the successor organisation to Haika; Haika is the continuation of Jarrai; Jarrai at some point was one of the organisations which participated in KAS. And, supposedly, KAS was controlled by ETA. Accordingly, Defendant A is a member of ETA. 

The testimony offered by the ETA members certainly did not favour the position of the state. On the contrary, these witnesses explained the difference between illegal, military action, and the spontaneous expression giving rise to organisations or actions of the people through legal and open organisations. They stated that there were no guidelines issued, no control mechanisms or any other form of connection between ETA and the youth organisations.
Regarding the documentary evidence, in addition to procedural concerns, there are substantial reasons which call into question these documents. Many of the documents were accepted as evidence in the proceedings without being submitted to a rigorous authentication process. Moreover, certain documents which allegedly proved the connection between Jarrai-Haika-Segi and ETA, and which were supposedly obtained during a search and seizure associated with former ETA activist, José Luís Álvarez Santacristina (aka Txelis) in 1992; were dated 1993, approximately one year after the search was carried out.

Evidence from telephone tapping; some of which was discarded, due to the irregular way it was obtained; did not prove any criminal activity. They only served to confirm the defendants’ involvement in transparent, public, social and political activities under the structure of Haika or Segi.

Finally, expert evidence was presented by members of the Guardia Civil Investigation Unit and of the Policía Nacional UCI. However, their explanations, based on documents seized from ETA and the organisations on trial, as well as on statements made by detainees, were but a subjective interpretation of the issues on trial. According to what the Criminal Prosecution Act (Ley de Enjuiciamiento Criminal) says on the issue of police reports, the investigating judge (Garzón, in this case) will request them whenever scientific or artistic knowledge is needed in order to understand or appreciate an important fact or circumstance in the case. Police interpretation can hardly be understood to be objective, and therefore infallible, knowledge 

In addition, these expert witnesses were unable to specify what cases or proceedings the seized ETA documents belonged to or who the 30 detainees whose statements had been used. This is a breach of one of the conditions the law sets for an expert report to be valid as such.

Among other prerequisites, the Ley de Enjuiciamiento Criminal requires expert witnesses to provide a detailed record of all the actions and tests carried out, in order to ensure their statements are real, valid evidence rather than mere opinions. This is not the case in the said reports; there is not proper record of the sources researched, as there is no mention of what Documents and Detainees’ Statements were used as the basis for the reports.

The use of preventive detention to repress dissident movements


The fact that several of these youths completed four years in jail, under preventive detention, during the hearings raises significant concerns with regard to the use of preventive detention as a means of repression. This is a violation of article 5.3 of the European Human Rights Convention and article 14(2) of the International Civil and Political Rights Agreement. According to these agreements, defendants are entitled to a trial within a reasonable period of time. There is no reason, even the length of the investigation, to justify the fact that the trial did not begin until 2 years after the investigation of the case was finalised.

Depriving someone of their freedom should be considered a punishment or a measure to be used as the last resort; it should therefore only be used when any other punishment or measure is shown to be clearly inadequate in relation to the seriousness of the crime. Provisional incarceration, or remand in custody, is a measure to be used in exceptions according to jurisprudence and legal doctrine.

Articles 502 and subsequent of the Ley de Enjuiciamiento Criminal regulate this figure, which must have two basic characteristics: its application only as an exceptional measure, and its proportionality. Exceptionality stems from the fact that, in the Spanish legal system, the freedom of the defendant or accused must be the rule and deprivation of freedom should be an exception to that rule. The principle of proportionality in cases of remand in custody means that the rules restricting fundamental rights, insofar as they restrict the right to be presumed innocent and the right to freedom, must be applied in a manner proportional to the aims intended.

In these proceedings, the use of remand in custody has been systematic and discretional and has therefore been far from the constitutional requirements of exceptionality and proportionality, in an attempt to obtain an abusive exemplary effect. The fact that the court trial began just before the four year limit for remand in custody was up for several of the defendants proves this assertion.

In this case, the public prosecution requested an extension of the said legal limit by four months, but the Tribunal decided against this and issued a release order for the six defendants who had spent four years in jail, rejecting the argument about undue delays caused by the defence, which had been posed by the public prosecutor and supported by the lawyer for the AVT. 

The Issue of Torture 

Witnesses testified that prior statements they had made, linking their membership in the youth organisations to acts of sabotage, were false and had been secured by the police through torture after several days of being held incommunicado. Remarkably, the members of the Court appeared to show no interest in these assertions. Apparently, it is the intention of the court to consider these statements, possibly secured through torture, as valid evidence in order to obtain convictions in this case.

Broad interpretation of legal definitions

The reports by the state prosecutor and the private prosecution both requested a new definition of terrorism thereby to include the behaviour on trial in these proceedings. Indeed, the state prosecutor asked the Tribunal to stray from classic jurisprudence, which propounds a limited definition of the concept of armed group, and to broaden it to include organisations which, whilst not armed, coincide with the aims (of an armed organisation) and aid to achieve those aims through their activity. Indeed, the prosecution believed the events did not need to be proven, because they were “notorious”, because everyone knows about them. Therefore, the evidence would prove that the defendants had a level of ideological activism and therefore a certain level of responsibility in violent actions, despite the lack of evidence as to their direct participation in violent actions. Thus, there is an attempt to create a new concept of authorship through ideological connection.

The Verdict

Verdict Nº27/05 of June 20th, 2005, contradicts what has become known as the ‘Garzón thesis’, which argues that “it is all ETA”, as it declares that bearing in mind the UN definition on terrorism, as well as the jurisprudence of the Spanish Supreme Court and the Constitutional Court
, the set of elements necessary to consider the youth organisations as terrorist organisations do not occur in Jarrai, Haika and Segi. Specifically, there is an acknowledgement that, “although the said organisations may have aims which are ideologically close to those which the terrorist organisation ETA pursues with its armed activity, their activities –as well as the legitimate ones- never involved the use of weapons, in the terms set out by the aforementioned jurisprudence”.

Nevertheless, although the court did not consider the youth organisations to be terrorist, it did confirm their illegalisation and handed out maximum sentences –three and a half years jail- for that crime –although many of the defendants had spent more time in jail than the sentence they have now received- including a special disqualification from being elected, special disqualification from public work or posts, high fines and the obligation to pay the cost of the trial.

The verdict devotes a large part of its 118 pages to attempt to establish connections between ETA and the youth organisations. With a historical account beginning in 1974, the Tribunal attempts to establish links between the armed organisation and the youth organisations, with the poor quality of evidence remarked on by many observers. More concretely, based on “evidence given by expert witnesses from the intelligence sections of the Guardia Civil and the UCI (Central Information Unit) of the Policía Nacional, it is considered proven that the said youth organisations also have among their aims, from their very creation, (proven by their link to the KOORDINADORA ABERTZALE SOZIALISTA, K.A.S. –later Ekin- and through both are undoubtedly linked but foreign to the armed terrorist organisation ETA) carrying out attacks on belongings (damage) or markedly personal commodities such as freedom and safety, through criminal action”. It is therefore considered proven that the youth organisations fit the definition of an illegal organisation. In other words, the court decision finds the connection between Haika-Segi and ETA proven but states that by definition it is impossible for these organisations to be terrorist organisations; rather, they are merely illegal.

Conclusions

1. The difficulties to guarantee the right to a defence and equality of opportunities between the prosecution and the defence are quite alarming.

2. The lack of precision as to the allegedly criminal activities and the lack of individual charges contravenes, in an essential way, the bases of the rule of law whereby a defendant must face charges -involving certain criminal conduct- from which he or she can defend himself or herself.

3. The use of preventive incarceration to its very legal limit of four years with no trial is an illegitimate and disproportionate repressive measure.

4. The use of statements which were allegedly made under torture is an intrinsic violation of human rights, because of the use of torture itself, and the allegation should void the evidence.

5. The quality of the evidence was completely inappropriate, with irregular phone tapping, rational doubt as to the origin of documentary evidence and blatant inefficiency of the witnesses called by the prosecution. The expert evidence given by members of the State Security Forces deserves special comment, as the tribunal has elevated police suspicion, prejudice and speculation to the level of scientific, objective and infallible evidence.

6. The use of ambiguous legal definitions and their broad and inclusive application contradict the principle of legality.

7. The state is attempting to criminalise legal, public and transparent activities through a political trial. This is, in itself, a serious attack on the right to freedom of speech, opinion and association. In addition, under these conditions, the ban on Jarrai-Haika-Segi generates legal insecurity for other organisations which might find themselves accused of illegal or terrorist activities –with general and ethereal arguments- for carrying out similar work.

8. Although the responsibility of the defendants was not determined to the extent intended at first by the investigation judge and the state and private prosecutions, we find the sentences handed out to the defendants excessive; indeed, several of them will have to serve a number of years in jail.

9. We also believe that the Tribunal, given the high level of politicisation at the Audiencia Nacional, has been subjected to severe pressure, mainly from certain sections of the political establishment and media. It would seem that the verdict, instead of seeking justice, has been a compromise, attempting to justify the time the defendants had already served during remand in custody via the sentence handed out.

10.  Given that the verdict does not consider the actions it deems proven to be terrorist activity or activities that may fit under legal definitions related to terrorism, and because these actions are also the basis for other proceedings in Case 18/98 and other subsequent cases, we believe the Audiencia Nacional must withdraw from these cases and leave them to be tried by ordinary courts. However, we firmly believe that this sentence is a landmark, an extremely serious precedent in the administration of justice which will be developed in upcoming similar processes.

� The Supreme Court, in a verdict passed on 29 July, 1998, (in the Marey case) demands –as a first element- “the existence of a gang or organised group, which requires, firstly, the presence of an association aiming to commit crimes, sufficing the union of several individuals with that aim wherein that union has certain duration and stability over time; secondly, that the said gang is armed, in other words, that it uses armament in its criminal activity; armament including any kind of firearms, hand bombs, grenades, explosives or other similar tools (…) and the alteration of life in society which is –the third element-  the aim of the group (…) Precisely because of the use of arms or because of the kind of crimes they commit, causing insecurity in the population (…)”





